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Pension board members must maintain their impartiality

by Ericka J. Thomas

dministrative proceedings can

be complicated by a number

of matters such as the com-

plexity of the issues before the
tribunal and the number of parties in-
volved. When such complications arise,
it is imperative that the tribunal and its
individual members take extra precau-
tions to ensure that due process is being
administered appropriately and that the
fairness of the proceeding is not ques-
tioned. Failure to take such precautions
can cause the tribunal’s findings and
decision to be questioned, and possibly
overturned, during an administrative
review proceeding.

In Williams v. Board of Trustees
of the Morton Grove Firefighters’ Pen-
sion Fund, ___ TllLApp.3d ___, 2010
WL 395642 (1% District, February 2,
2010), the First District Appellate
Court reversed a pension fund’s deci-
sion and remanded the case to the
Board to conduct a new hearing be-
cause blurred lines of impartiality
raised questions of fairness. In Wil
liams, a firefighter applied for a line-of-
duty disability pension, with an alterna-
tive claim for non-duty benefits. Wil-
liams claimed that he had injured his
shoulder while responding to an ambu-
lance call during which he transferred a
patient from an ambulance cot to a
hospital gurney. Nevertheless, Wil-
liams returned to full duty.

Approximately six months after
the injury, when physical therapy and

steroid injections had not alleviated his
problems, he underwent arthroscopic
surgery to repair a SLAP tear. During
the surgery, the doctor also found AC
osteoarthritis, rotator cuff tendonitis,
and inflammation of the bursa. After
several months of physical therapy,
Williams underwent a second surgery.
While undergoing physical therapy
after the second surgery, he re-injured
his shoulder and ultimately was diag-
nosed with a frozen shoulder.

At the time Williams filed his ap-
plication for disability pension benefits,
the Illinois Pension Code required that
a village firefighter pension board con-
sist of three active firefighters, one re-
tired firefighter, the president of the
village board of trustees, the village
clerk, the village corporate attorney, the
village treasurer, and the chief of the
fire department. The day before his
disability pension benefits hearing was
to begin, the Village requested leave to
intervene. Williams opposed the Vil
lage’s petition and argued that the hear-
ing would become adversarial if the
Village were allowed to intervene. Ulti-
mately, the Board not only allowed the
Village to intervene in the hearing, but
also allowed the Village to fully partici-
pate in the hearing and present evi-
dence.

Williams then requested that all of
the Village officials on the Board, ex-
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Non-compliance with
Administrative Review
Law leads to dismissal
of pension appeal

by David T. Zafiratos

ailure to comply with certain

requirements of the Illinois

Administrative Review Law

required the dismissal of a
lawsuit challenging a decision by the
Illinois Municipal Retirement Fund in
Ross v. Illinois Municipal Retirement
Fund, 395 Ill.App.3d 1073 (5th Dist.
2009). The case involved the termina-
tion of IMRF disability benefits paid to
St. Clair County Housing Authority
employee Robin Ross from 2001 to
2002. After the IMRF Board of Trus-
tees upheld the termination of benefits,
Ross filed a lawsuit under the Adminis-
trative Review Law appealing the
Board’s decision. (735 ILCS 5/3-101 et
seq.)

Because Ross’s lawsuit contained
certain procedural filing defects and
was improperly served upon the
IMREF, the appellate court focused on
the consequences of failure to comply
with the Administrative Review Law’s
technical requirements. Ross and the
IMRF eventually reached an agree-
ment that Ross would withdraw her
case voluntarily and re-file it to cure the
technical defects. The appellate court,
however, ruled Ross could not refile
her complaint, despite her voluntary
dismissal and agreement with the
IMREF.
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Causation continues to complicate duty-related disability pension applications

by Ericka J. Thomas

ver the last several years, there
has been an increasing focus on
causation of disabilities that form
the basis for on-duty disability pension
applications under both Illinois’ police
and fire pension codes. This could be a
result of more exact medical science or
pension funds analyzing the evidence
more stringently. Either way, pension
applicants must be able to prove that the
on-duty incidents were a “cause” of their
disabilities rather than simply an aggra-
vation of “symptoms” of pre-existing
conditions.

The First District Appellate Court
recently considered a case with just this

issue. In Cole v. Retirement Board,

Administrative Review Law
Continued from page 1

Through the Administrative Review
Law, courts have the authority to review
the decisions of administrative agencies.
As a statutory grant of authority to the
courts, however, anyone who files a law-
suit under the Administrative Review
Law must comply with all of its require-
ments. Failure to meet one of the Ad-
ministrative Review Law’s technical re-
quirements will deprive the court of ju-
risdiction to hear the case, and the case
must be dismissed.

The technical requirements of the
Administrative Review Law include (1)
filing a complaint within the 35-day time
limit; (2) serving a summons on all de-
fendants; and (3) naming as defendants
all parties of record in the proceeding.
When Ross filed her complaint for
administrative review, she failed to name
specifically the IMRF Board of Trustees
as a defendant and to serve the Board
with a summons. Based on these defects,
the Board filed a motion to dismiss the
complaint for failing to meet the require-
ments of the Administrative Review
Law.

396 IlL.LApp.3d 357 (1 Dist. 2009), a
Chicago police officer applied for line-of-
duty disability benefits after being in-
jured during a number of incidents, in-
cluding multiple car accidents and sev-
eral falls. Due to the sheer number of
injuries suffered by the officer, the inde-
pendent medical examiners had a diffi-
cult time determining the causation of
the officer’s disability. Additionally, the
Board found that several of the falls ~
which occurred while the officer was on-
duty in and around the police station -~
were not line-of-duty injuries as defined
by the Illinois Pension Code. (40 ILCS
5/5-113) Therefore, the Board con-
cluded that any resulting injury from
those incidents did not entitle Cole to

duty disability benefits. The Board ulti-
mately found that Cole was disabled, but
only granted her ordinary disability bene-
fits.

Thereafter, Cole filed an administra-
tive review action requesting the circuit
court to award her duty disability benefits
at 75% of her salary and prejudgment in-
terest. The trial court agreed that the
Board’s decision was incorrect and re-
manded the action to the Board with in-
structions to award Cole duty disability
benefits at 50% of her salary. The Board
then filed an appeal. Despite the fact that
the trial court did not fully rule in her fa-
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Before the court could rule on the
motion to dismiss, Ross voluntarily with-
drew her complaint. Later Ross argued
she withdrew the case voluntarily based
on an agreement with the Board that she
would re-file the complaint and properly
name the Board as a defendant.

Failure to meet one of the
Administrative Review Law’s
technical requirements will deprive
the court of jurisdiction to hear the
case, and the case must be dismissed.

Although the Board acknowledged
this agreement, once Ross refiled her
complaint, they filed a motion to dis-
miss, arguing the Administrative Review
Law did not authorize the re-filing. Sec-
tion 3-102 of the Administrative Review
Law does, in fact, provide that adminis-
trative review proceedings terminate
upon a voluntary dismissal (735 ILCS
5/2-102). The Board argued the agree-
ment did not matter because Ross’s vol-

untary dismissal terminated the administra-
tive review proceedings and the court’s
jurisdiction to hear her case.

The circuit court refused to dismiss
Ross’s complaint, and denied the Board’s
motion to dismiss. After reviewing the
Board’s  decision to terminate Ross’s
benefits, the court reversed the Board’s
decision, ruling it was against the manifest
weight of the evidence. The Board ap-
pealed the circuit court’s decision to the
Illinois Appellate Court.

The appellate court reversed the cir-
cuit court’s decision, holding it lacked juris-
diction to review the Board’s decision.
The appellate court noted the Administra-
tive Review law specifically states a volun-
tarily dismissed petition may not be re-filed
and reiterated the statutory requirements
of the Administrative Review Law regard-
ing jurisdiction. Again, this means if a
plaintiff fails to strictly comply with the
statutory requirements of the law, the court
no longer has authority to hear the case.

Continued on page 3
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Administrative Review Law
Continued from page 2

While the Administrative Review
Law does provide some exceptions to the
statutory requirements to avoid poten-
tially harsh results, none of the excep-
tions applied to Ross’s complaint. Addi-
tionally, case law supports the refiling
of a complaint for administrative review
under very narrow circumstances, but
not the circumstances of Ross’s com-
plaint. W

Attorney Notes

m  Karl Ottosen was named an Illinois
Super Lawyer for the fifth consecutive
year and Shawn Flaherty was designated
as a Rising Star for the third straight
year by Law & Politics in its Illinois
Super Lawyers publication. Karl and
Shawn were recognized for their exper-
tise in the representation of Govern-
ment / Cities / Municipalities. Only the
top 5% or fewer of Illinois attorneys are
recognized for their outstanding profes-
sional achievements.

m  Carolyn Clifford’s article “The Smok-
ing Firefighter: Public Policy Dilemmas
for Firefighter Pension Funds” appeared
in the February 2010 National Association
of Public Pension Attorneys newsletter,
The NAPPA Report. The article focused
on legislation enforcing smoking restric-
tions, the impact of smoking on occupa-
tional disease disability pension applica-
tions, and the dilemma for fire depart-
ments that are financially impacted by
firefighter smoking.

Causation continues to complicate duty-related disability pension applications
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vor, Cole did not file a cross appeal.
Since Cole failed to file a cross appeal,
the appellate court determined that it
was prohibited from considering
whether she was entitled to benefits at
75% of her salary or prejudgment inter-
est. The court solely considered whether
the Board’s decision to deny her duty
disability benefits was against the mani-
fest weight of the evidence.

The court considered three sections
of the Illinois Pension Code in this case.
Cole applied for a duty disability pension
as provided in Section 5-154 of the Illi-
nois Pension Code, which provides in
pertinent part as follows:

(a)An active policeman who be-
comes disabled on or after the effec-
tive date as the result of injury in-
curred on or after such date in the
performance of an act of duty, has a
right to receive duty disability bene-
fit during any period of such disabil-
ity for which he does not have a
right to receive salary, equal to 75%
of his salary, as salary is defined in
this Article, at the time the disability
is allowed... (40 ILCS 5/5-154(a))

Instead, the Board awarded Cole an
ordinary disability benefit pursuant to
Section 5-155 of the Code, which pro-

vides in pertinent part as follows:

A policeman less than age 63 who
becomes disabled after the effective
date as the result of any cause other
than injury incurred in the perform-
ance of an act of duty, shall receive
ordinary disability benefit during
any period or periods of disability
exceeding 30 days for which he does
not have a right to receive any part
of his salary...Ordinary disability
benefit shall be 50% of the police-
man's salary, as salary is defined in
this Article, at the time disability
occurs. (40 ILCS 5/5-155)

In reversing the decision of the
Board, the circuit court found that Cole
was “disabled as a result of injuries in-
curred in the performance of active duty,
however said disability resulted from a
physical defect which existed at the time
the injury was sustained.” The court
ordered that the Board award Cole a
duty disability benefit pursuant to Sec-
tion 5-154(a) (i), which provides in perti-
nent part as follows:

If the disability resulted from any
physical defect or mental disorder
or any disease which existed at the
time the injury was sustained, or if
the disability is less than 50% of

total disability for any service of a
remunerative character, the duty
disability benefit shall be 50% of
salary as defined in this Article. (40
ILCS 5/5-154(a)(i))

The appellate court concluded based
upon the evidence in the record that
Cole’s disability resulted from a pre-
existing condition, degenerative disc and
joint disease, which existed at the time
she incurred a line-of-duty injury. Such a
finding entitled her to a 50% duty disabil-
ity benefit until age 63 or she retires as
opposed to the 50% ordinary disability
benefit for a limited time that had been
awarded by the Board. The appellate
court upheld the circuit court’s decision
and specifically found that its decision to
change the basis of a pension award was
within its authority under the Adminis-
trative Review Law.

This case is instructive because it
exemplifies the growing trend of pension
boards and courts to focus on the actual
causation of an applicant’s injury. In
addition to proving that they are dis-
abled, applicants must be able to prove
that despite pre-existing conditions, the
on-duty incident was the cause of their
disability and did not simply make their
pre-existing condition symptomatic. W
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Pension board members must maintain their impartiality
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cept the fire chief, recuse themselves
from the hearing because there was a per
se conflict of interest. All of these offi-
cials testified that they could be fair and
impartial and declined to step down.

Thereafter, the Village corporate
attorney played a very active role in the
hearing. She unilaterally released a copy
of the record to the Village’s outside
counsel before the Village had become
party to the proceedings and frequently
objected to evidence presented by Wil-
liams. The Board received extensive
medical testimony from three IME physi-
cians selected by the Board, Williams’
own physician, and an independent fo-
rensic medical examiner who the Village
hired. Due to the conflicting medical
evidence about the nature and cause of
his disability, the Board ultimately
granted Williams a non-duty disability
pension. The Board’s decision was up-
held by the circuit court on administra-
tive review, with virtually no comment
on the secondary issues regarding con-
flict of interest or due process concerns.
Williams appealed the circuit court’s
decision.

The First District Appellate Court
had a different opinion about the pro-
ceedings during Williams’ hearing. Ini-
tially, the court determined that the

Board did have the authority under Arti-
cle 4 of the Illinois Pension Code to de-
cide who may participate in a hearing
and to what extent. The court heavily
relied on the analysis in the 2004 case of
Village of Stickney v. Board of Trustees
of the Police Pension Fund, which deter-
mined that a board had such discretion
and authority under Article 3 of the
Illinois Pension Code. The court cau-
tioned that this discretion is not unlim-
ited and can be abused.

Williams complained that the Vil
lage corporate attorney’s participation
violated his right to a fair and impartial
hearing because she was biased against
him and had a conflict of interest that
infected the entire process. The court
agreed that the Village corporate attor-
ney infected the proceedings and re-
sulted in an unfair hearing on his appli-
cation. The court pointed specifically to
the Village corporate attorney’s unilat-
eral decision to provide the Board’s ex-
hibits to an outside attorney hired by the
Village, and noted that her conduct dur-
ing the hearing was more akin to advo-
cacy than the statements of a disinter-
ested decision maker.

The court observed that the Village
corporate attorney made frequent objec-

tions to questions by Williams’ counsel,
moved to bar an entire line of question-
ing about a discrimination charge that
Williams had filed against the Village,
and extensively questioned certain
medical witnesses. The court stated
that her actions demonstrated she was
advocating on behalf of the Village
rather than being disinterested and
had infected the entire proceeding.
Accordingly, the court reversed the
Board’s decision and remanded the
case to the Board for a new hearing to
be conducted by a Board that is consti-
tuted pursuant to the amended version
of Section 4-121 of the Illinois Pension
Code. (40 ILCS 5/4-121) The court
specifically did not rule on the Board’s
determination that Williams was not
entitled to a line-of-duty disability pen-
sion, and there is no indication in the
court’s decision that the Board’s conclu-
sion was improper or against the mani-
fest weight of the evidence.

It is important for board members
to constantly maintain their roles as
unbiased and disinterested decision
makers. Although some board members
may develop strong opinions in particu-
lar cases and may be tempted to adopt
an advocacy role, the decision in the
Williams case should be a deterrent. W
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